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Test 1:

Is the development ‘in the interests of public health and public safety, or for other
imperative reasons of overriding public interest, including those of a social or
economic nature and beneficial consequences of primary importance for the
environment’?
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It is acknowledged that an IACPC has been submitted and that the Council’s
Planning Ecologist is satisfied that the impacts of the proposed development on GCN
are capable of being fully addressed in a manner which complies with the
requirements of the Habitats Regulations.

However, | do not consider that the proposed development is required for imperative
reasons of overriding public interest. The proposal is located in an unsustainable
location and constitutes inappropriate development in the Green Belt. Whilst the
development would provide housing and associated economic benefits, the Council's
overall position is that these benefits do not amount to imperative reasons of
overriding public interest sufficient to outweigh the identified planning harm and the
potential impacts upon European Protected Species.

Test 1: Not satisfied

Lynn Parker, Principal Planning Officer.

Test 2:
Is there ‘no satisfactory alternative?’

| am not satisfied that there are no satisfactory alternatives. | maintain that
alternative locations and means of meeting development requirements exist which
would avoid or reduce harm to Green Belt purposes and would represent more
sustainable locations for development. Consequently, the Council’s overall position
is that it cannot conclude that the requirement for the development can only be met
through the proposed scheme.

Test 2: Not satisfied

Lynn Parker, Principal Planning Officer

Test 3:
Is the proposed activity ‘not detrimental to the maintenance of the populations of
the species concerned at a favourable conservation status in their natural range’?

EPS offences under Article 12 are likely to be committed by the development
proposal, i.e. damage or destruction of an EPS breeding site or resting place and
killing or injury of an EPS.

A Great Crested Newt District Level Licensing Impact Assessment & Conservation
Payment Certificate (Enquiry no. DLL-ENQ-SHRP-00086-2) has been submitted
which confirms that the project is eligible to enter the District Level Licensing
scheme and that the developer intends to do so.

With the submission of the IACPC, and provided that works are carried out under
the District Level Licensing scheme, SC Ecology are satisfied that the impacts of
the development on GCN are capable of being fully addressed in a manner which
complies with the requirements of the Habitats Regulations. As stated in the




IACPC, ‘in signing this Certificate Natural England has considered the matters it
believes to be necessary to satisfy regulation 55 (9) (b) of the 2017 Regulations
(“that the action authorized will not be detrimental to the maintenance of the
population of the species concerned at a favourable conservation status in their
natural range”) and has concluded that the payment by the Applicant of the
Conservation Payment will suffice to allow the impacts on great crested newts of
the Applicant’s proposals on the Site to be adequately compensated, and therefore
that these proposals will not be detrimental to the maintenance of the population of
great crested newts at a favourable conservation status in their natural range.’

| am satisfied that the proposed development will not be detrimental to the
maintenance of the population of great crested newts at favourable conservation
status within their natural range, provided that the ‘District Level Licence condition
for GCNs’ condition included in the response from Sophie Milburn to Lynn Parker
(dated 12t August 2026) is included on the decision notice and is appropriately
enforced.

Test 3: Planning Ecologist Assessment

Guidance

The ‘three tests’ must be satisfied in all cases where a European Protected Species
may be affected by a planning proposal and where derogation under Article 16 of the
EC Habitats Directive 1992 would be required, i.e. an EPS licence to allow an activity
which would otherwise be unlawful.

In cases where potential impacts upon a European Protected Species can be dealt with
by appropriate precautionary methods of working which would make derogation
unnecessary (since no offence under the legislation is likely to be committed), it is not
necessary to consider the three tests.

The planning case officer should consider tests 1 (overriding public interest) and 2 (no
satisfactory alternative). Further information may be required from the
applicant/developer/agent to answer these tests. This should not be a burdensome
request as this information will be required as part of the Natural England licence
application. If further information is required, it can be requested under s62(3) of the
Town and Country Planning Act 1990.

Test 3 (favourable conservation status) will be considered by SC Ecology, with
guidance from Natural England.

A record of the consideration of the three tests is legally required. This completed
matrix should be included on the case file and in the planning officer’s report, and
should be discussed and minuted at any committee meeting at which the application is
discussed.

As well as the guidance provided below, pages 6 and 7 of the Natural England
Guidance Note, Application of the Three Tests to Licence Applications, may assist the
planning officer to answer tests 1 and 2.



Answering the three tests

Test 1

Is the development ‘in the interests of public health and public safety, or for other
imperative reasons of overriding public interest, including those of a social or economic
nature and beneficial consequences of primary importance for the environment’?

Preserving public health or public safety must also be shown to constitute a reason
of overriding public interest. You need to demonstrate that action is required to
alleviate a clear and imminent danger to members of the general public, e.g.:

1. If an unstable structure (e.g. a building or tree) is involved, either through neglect
or outside influences (e.g. severe weather or seismic events), supporting
evidence from an appropriately qualified person such as a structural engineer,
arboriculturalist or tree surgeon should be sought.

2. If vandalism or trespass is used as an argument, evidence of reasonable
measures to exclude the general public from the site must be presented.
Evidence may be provided by the local police or fire services in relation to the
number of incidents dealt with.

Imperative reasons of overriding public interest

Only public interests can be balanced against the conservation aims of the EC Habitats
Directive (1992). Projects that are entirely in the interest of companies or individuals
would generally not be considered covered.

Test 2
Is there ‘no satisfactory alternative?’

An assessment of the alternative methods of meeting the need identified in test 1
should be provided. If there are any viable alternatives which would not have an impact
on a European Protected Species, they must be used in preference to the one that
does. Derogations under the EC Habitats Directive (1992) are the last resort.

Where another alternative exists, any arguments that it is not satisfactory will need to
be convincing. An alternative cannot be deemed unsatisfactory because it would cause
greater inconvenience or compel a change in behaviour.

This test should identify a) the problem or specific situation that needs to be addressed,
b) any other solutions, and c) whether the alternative solutions will resolve the problem
or specific situation in (a).

Test 3
Is the proposed activity ‘not detrimental to the maintenance of the populations of the
species concerned at a favourable conservation status in their natural range’?

Assessment of the impact of a specific development will normally have to be at a local
level (e.g. site or population) in order to be meaningful in the specific context.

Two things have to be distinguished in this test: a) the actual conservation status of the
species at both a biogeographic and a (local) population level; and b) what the impact



of the proposal would be.

In such cases where the conservation status is different at the different levels assessed,
the situation at the local population level should be considered first, although ultimately
both should be addressed.

No derogation under the EC Habitats Directive (1992) can be granted if the proposal
would have a detrimental effect on the conservation status or the attainment of
favourable conservation status for a European Protected Species at all levels. The net
result of a derogation should be neutral or positive for a species.

In the case of the destruction of a breeding site or resting place it is easier to justify
derogation if sufficient compensatory measures offset the impact and if the impact and
the effectiveness of compensation measures are closely monitored to ensure that any
risk for a species is detected.

Compensation measures do not replace or marginalise any of the three tests. All three
tests must still be satisfied.



